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DIGEST: A GS-14 employee who was improperly detailed
to GS-15 position for more than 120 days, is
entitled to backpay for period commencing
6 years from date his claim for backpay was
receivad at GAO and ending at date the GS-15
position was reclassified to GS-14.

This decision is in response to a claim filed by Mr. James C.
Payne, and forwarded to this Office by Mr. Jimmy L. Owens, Civilian
Personnel Officer, Hanscori Air Force Base, Massachusetts, seeking
a retroactive temporary promotion from grade GS-14 to grade GS-15
for the period August 4, 1971, through July 16, 1F.77,

On or about May 26, 1970, Mr. Payre, then a grade GS-14,
was detailed to assume the duties of Branch Chief, Balloon
Research Branch, Aerospace Instrumentation Laboratory, Air Force
Cambridge Research Laboratories, which was then classified at
grade GS-15. Effective March 7, 1975, Mr. Payne was officially
assigned to that position, however, at the same time, the posi-
tion, pursuant to an agency audit, was reclassified at grade
GS-14. The position was again classified to grade GS-15, after
an agency audit apparently undertaken in Mat~eh 1977. Mr. Payne
was promoted to grade GS-15 on July 17, 1977.

On August 4, 1977, Mr. Payne filed a claim with the Air
Force for backpay for the period he was detailed as a GS-14 to
the CC-15 position of Branch Chief. The Air Force denied his
claim on the basis that it had not been filed within 6 years of
the date it first accrued, September 23, 1970, and, therefore,
under 31 U.S.C. S 71a (Supp. V, 1975) was not payabLe. The Air
Force now recognizes Mr. Payne's claim as a contint'ing claim,
and wishes to pay it for the period which commences 6 years from
the date it was received bv the Air Force, August 4, 1971, and
ending at the tdme Mr. Payne's position was reclassified at
grade GS-14, March ., 1975. Mr. Payne, however, believes h2 is
entitled to backpay for the entire period fromt 6 years from the
time he fiild his claim with the agency until he was promoted to
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grade 0S-15, on July 17, 1977, since he feels that the classification
of his position as a GS-14, was erroneous. Mr. Payne's claim was
first received at the General Accounting Office on March 9, 1978.

In our decision Matter of Reconsideration of Turner-Caldwell,
56 Comp. Gen. 427 (1977), we affirmed our prior holdings that
employees who were detailed to higher-graded positions for perioCs
in excess of those permitted by Civil Service Commission (CSC)
regulatior.i, were entitled to retroactive temporary promotions and
backpay. The permissible period for Mr. Payne's detail, without a
temporary promotion, would have ended on or about September 23,
1970.

Section 71a of title 31, United States Code, provides in
pertinent part:

"Every claim or demand * * * against the United
States cognizable by the General Accounting Office
* * * shall be forever barred unless such claim * * *
shell be .aicved it: said office within 6 years after
the date such claim first accrued * * *." (Emphasis
added.)

We have coneiPtently hold that the filing of a cla4 m with an agency
drnp- snt satisfy tie requirements of section 71a and does not toll
the ruhning of: this barring act, even though the delay at the tgency
level wa0 the fault of the agency, not t0e employee. Matter of
Freddie L. Baler, b-l90641, February 15, 1978, and Matter of Donald B.
t§ylvain, B-190841, February 15, 1978. Therefore, the 6-year bar must
'Lo applied from the time Mr. g7ayne's claira Wi; received here, March 9,
19Y9, not tha dute it was filed ;tth the Air Force. Accordingly,
since Mr. Paync: was in fact aetsald to a hivher-graded position,
he is entitled to a retroactive temporary pr'omotirn aid backpay
beginning on March 9, 1972. Matter oi Sam 'Friedman, eft al., BD189690,
February 16, 1978, and Matter of Tohn R. Moore, B-187427, June .,
1977.

The Air Force believes, and we agree, that Mr. rayne's right to
backpa; must terminate on the day he was officially appointed to the
downgraded position, March 7, 3.975. As a ga.neral rule these is no
right to backpay for a period of improper classification. United
States v. Testan, 424 U.S. 392 (1976). Counsel fur Mr. Payne con-
tends Lhat Testan iL not controlling because backpay for overlong
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details is specifically authorized by our decisions, and because
the position has nfw been properly reclassified at the grade
GS-15 level. Counsel further contends that Mr. Payne cannot be
faulted or barred because he did not appeal the downgrading of
his position because permanent promotions within his agenc" were
then barred.

Counsel's contentions fail 'o properly distinguish between
the classification of particular positions and promotions. Em-
ployees may receive backpay for overlong details only when the
detail is to an established position that has been clascifiad to
e.particular grade. Matter of Katherine Crumnp-Wiesner, B-190335,
February 14, 1978. When Mr. Payne was officially appointed to
the position to which he had been previously detailed, the only
proper or legal classification or allo .ation of that positicn was
grade GS-14.

Tat only exception to the rule stated in Testan, supra, is
stated in 5 C.F.R. £ 511 703(a) (1978), which states, in pertinent
part, that:

"Downiriading or loss of piaw. The effective
date of a classification action resulting from
an appeal decision reversing in whole or part
either a downgrading or other classiftcation
action that resulted in a reduction of pay shall
be made retroactive to the date of adverse action
when the initial appeal to either the agency or
the Commission was submitted not later than
15 ':alendar days after the effective date of
the action taken as a result of the cOassificatton
decision. * * *"

Since, according to the record before us, Mr. Payr.2 did not appeal
the downgrading, ha is not covered by this exception, and cannot be
awaided backpay for the period March 7, 1975, to July 15, 1977.

Ilk The basis for Mr. Payne's counsel's contention that Mr. Payne's
failure to appeal should not bar his recovery is . memorandum, dated
December X3, 1974, to all civilian employees of Mr. Payne's instal-
lation advising them that they all may be transferred because of a
reorganization. The memorandum concludes by stating that:
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"* * * For us this means that there will be no
hiring of new permanent employees and no perman-
ent promotions until all reassignments are
effected."

We are unaware of any authority that would eliminate Mr. Payne's
obligation to appeAl what he considered to be an improper down-
grading of his position for the above reason.

Howeve: we note that 5 C.F.R. 5 511.703(c) (1975) provides
that:

"Retroactivity when time limits are extended.
The right to c retroactive effective date provided
by this section may be preserved, in thu discretion
of the Commission, on a showing by the employee
that he was not notified of the applicable time
limit and was not otherwise aware of the limit or
that circumstances beyond his control prevented him
from filing an appeal within the prescribed time
limit."

If the CSC were to determine that the above provision applied to
Mr. Payne's situation. we would rot object to further payment of
backpay to Mr. Payne.

Accordingly, Mr. Payne may be eiven a retroactive temporary
promotion and backpay for the period KLqrch 9, 1972, through Harzh 6,
1975, unless a finding is made by CSC in accordance with 5 C.F.R.
5 511.703(c) (1978), In which casr the backpay may be extended to
July 17. 1977.

Deputy Comptroller Genera
of the United States

-4-




